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Findings on Hearing on 
Open-Cut Mining of Clay 

I, Industry 

The American Colloid Company and sundry other parties having filed 
petitions with the Administrator for the exemption of the mining of clay from 
surface or open-cuts from the maximxim hours provisions of the Fair Labor 
Standards Act of 1938 as an industry of a seasonal nature pursuant to Sec
tion 7(b)(3) of the Act and Part 526 of the Regulations issued by the Ad
ministrator, the Administrator gave notice of a public combined hearing on 
several surfeice or open-cut ndning industries to be held at the Raleigh 
Notel, 12th Street and Ponnsyl-vonia Avenue, N. W,, Washington, D. C , to 
commence at 10 o'clock a,m,, June 19, 1939, before tho vmdorsigned as 
Prosiding Officer, 

Pursuant to notice tho undersigned convened tho hoaring and an op
portunity was afforded to all vdio appeared to prosont testimony and to ques
tion witnesses through tho presiding officor, Appoarcjices woro entered for 
and against the application and by agrooment supplementary data on weekly man 
hours wero filod by -two of the applicants. 

As used in this notice of hearing, the mining of clay from surface 
or open-cuts was dofinod to mean the oxtrac-tion of such cla y from pit, bank, 
or marine deposits by hand or powor mo-fcl:iods but was not considered to on-
brace any underground operations, 

Tho scope of this hoaring vias doclarod by tho notico of hoaring to 
includo tho taking of tostimony, the hoaring of argument, and tho deter
mining whether tho surface or opon-cut clay mining industry as definod thoro
in or any subdivision thoroof is an industry of a seasonal naturo within 
the meaning of Soction 7 (b)(3) of tho Act and Part 526 of Rogul:.itions is
sued theroundor, Tho prosont findings relato sololy to the open-cut ndning 
of bontonite clay, Othor findings will bo made for mining operations in
volving othor products. 

Two appearances v/oro made in support of -tho application. These tvro 
appearances roprosontod threo fimis procossing about 80 porcent of the bon
tonite (swelling typo) originating in tho Black Hills rogion of Wyoming and 
South Dakota, The northern or Wyoming typo of bontonite is produced chiefly 
in this region and is to bo distinguished from tho sub or meta-bentonite or 
southern (non-sv/olling) typo vdiich is minod chiofly in Arizona, Arkansas, 
Califoniia, Now Moxico, OkleJioma, Texas and Uteh, Accordingly, these 
findings aro liiaitod to a considoration of tho open-cut or surface mining 
of the swelling or nothorn typo of bortonito clay originating in tho 
Black Hills region of Wyoming and South Dakota, 
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The swelling "typo of bentonite enjoys more diversif ied use than per
haps any other c l ay . The clay i s chiofly vised, however, for rebuilding 
spent foundry sands, for synthetic foundry sands and for o i l well d r i l l i n g 
muds. Roughly, 60 percent of a l l nothern bentonite i s employed in the 
f i r s t tv/o abcve uses and the l.argest share of the remainder is used in o i l 
well d r i l l i n g , Tc some extent bontonite competes with f i re clay or comraon 
red clay in the bending of moulding sands. . 

The industry i s not a largo one as shovm by the Minerals Yearbook 
of tho Bureau of Minos for 1939, Loss than 195,000 short tons of both sv/ell-
ing and non-swelling bentonite combined woro produced in the United States 
in 1937, Approximatoly 100,000 tons of th i s were produced in the Wyoming-
Dakota region by the three pe t i t ioners end about a lialf a dozen small pro
ducers. The 1938 production of both sv/elling and non-sv/elling bentonite was 
approxinately 192,000 short tons according to the Minerals Yearbook, of •'/jhich 
the t o t a l production in Wyoming and South Dakota was less than 80,000 t o n s . 

No adequate data are available on the numbor of omployees engaged 
in extracting sv/elling bontonite in the Wyoming-South Dakota region. Two 
of tho pe t i t i one r s , the Ar.ierican Colloid Conpany and the V/p'odak Chenical 
Conpany, representing approxlEiately 55 percont of the production, d i rec t ly 
employ in the neighborhood of from 35 to 65 men within the region. These 
men are engaged in s t r ipping, exca.vating, hauling, and milling bentoni te . In 
addition to the men employed d i r ec t ly by these tv/o pe t i t i one r s , independent 
contractors do nuch of the s t r ipping of overburden and one of tho conpanies 
contracts some hauling of clay to the stock p i l e . No employment figures 
were presented by tho th i rd :^irn represented at the hearing, the Si l ica 
Products Vforks, This firm engages only in tho n i l l i n g of bontonite v/hich i t 
purchases fron snai l local contractors , 

I I . Operations 

Within the Black Hil ls region the clay is found in beds ranging 
fron one and ono-half t c throe feet in thickness beneath an overburdeti 
ranging fron two to tv/clvo feet in thiclcness. The clay is excavated by gas 
or stear.i shovels in the larger oporations and trr^p.sported by truck to the mill 
or processing plant for processing or stock p i le s torage. In the plant 
operation i t i s crushed, dr ied, pulverized, and packed in bag containers 
ready for d i s t r i bu t ion , 'The. trucking is largely over unimproved roads and 
the record shows tha t distances hauled by the pe t i t ioners range from three ' 
to fourteen m l e s . 

As noted above, one of tJie three companies represen'ted, tho Si l ica 
Products Works, does not exca-vato clay but merely mil ls the clay purchased 
from independent producers. Although the record is not en t i r e ly c lea r , i t 
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appears tha t the other tv/o pe t i t ioners do t h e i r own digging and contract 
only for hauling and str ipping of overburden, 

Bentonite Exhibits Nos, 1 and 2 subni-bted by the AMerioan Colloid 
Conpany, together vn-bh tho testimony of t he i r representat ive, indicate that 
i t is custoLiary for a t least sono of those enployees engaged in the romoval 
of bentonite fron the stock p i l e and in the n i l l i n g of bontonite, a lso to 
engage in the excavation and the l-iauling of the clay to the stock p i le or to 
tho plant during the sai-ae v/orlcweok. The V/yodak Chemical Company, unlike the 
Anerican Colloid Company, apparently s-brips overburden, oxcp.vato and haul 
clay vd-tli one group of nen and to remove clay from tho stock p i le and mill 
i t with another group of non, 

I I I . "Seasonal" and "Non-
soasonal" Operations. 

Tho applicants c l a in tha t a portion of -t±ioir operations arc "seasonal" 
in na ture . They claim tha t tho excavation of clay frcm the p i t and the haul
ing of tho clay from the p i t to the stock p i l e i s an operation v*iich does not 
and cannot take placo during the ent i re 12 nonths period, Tho n i l l i n g of 
clay, on tho other hand, i s an a l l the year round operation. The Wycdak 
Chenical Conpany c la ins in addit ion, tha t the removal of overburden i s 
"seasonal" in nature alth.:ugh a portion is removed by independent cont rac tors . 
The iunerican Colloid Conpany contracts for tho remov.:.l of a l l of i t s over
burden , 

The excavation of bentonite takes place during the spring, sunner 
and f a l l months. During tho 1937 season, the Anerican Colloid Company ex
cavated and hauled clay to tho stock piilc of i t s Vfyoning plant durinj; a 
poriod of four and ono-half months and t c tho stock p i le of i t s South Dakota 
plant during a poriod of six and ono-half months. In tho same year, the 
Wyodak Chemical Company str ipped overburdon, excavated, and hauled clay to 
the stf'Ck p i le of i t s Wyordng plant during cigjit and one-half months. 
During tho yoar 1938, tho American Colloid Company excavated and hauled to 
the stock p i l e of i t s Wyoi.dng plant over a four nonths' poriod and to the 
stock p i l e of i t s South Dakota plant over a fivo and one-half months' period. 
In t h i s sar.ie season, the Wyodolc Chenical Conpany pcrfcrnod these same opera
t ions and in addit ion removed some ovorburden, for a period of seven nonths, l / 

The Anerican Colloid Conpany and the Wycdai: Chemcal Conpany claim 
to cease excavating oporations apart frcn work such as ns-intenanoe, repa i r , 
c lor ica l and sales work in the renainder of the year, i . e . , during a period 
ranging fron three and one-half to eight nonths. Such cessations aro stated 

l / The S i l ica Products Works presented figures to indicate t ha t 51 to 69 por
cont of the bentonite which was delivered to t he i r n i l l was delivered during 
the three- nonths of July, August and Septenber. 
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to be becaiise of the fact that owing to the climate or other natr.ral condi
tions, the materials handled and extracted in the form in which such materials 
are handled and extracted are not available in the remainder of the year. 

In support of the above, these petitioners testified -that during 
the wet v/eather it is impossible to excavate and haul the clay from the pit 
because of the slippery nature of such pit and that during low temperatures 
the extraction of clay in the frozen state is so difficult as to be im
practicable. However, tostimony introduced by the applicants as to the number 
of days worked indicates that there is little lost, time due to weather during 
the operating season, 

•'.p_',." . IV. Conclusion 

Tho American Colloid Company and the Wyodak Chemical Company, t o 
gether representing most of the production of bentonite within the V/yoming-
South Dakota area, clrdm tied tho str ipping or r.imoval of overburden, tho 
excavation of clay from the p i t , -cjid the hauling of such clay to the stock . 
p i l e or the plant const i tu te a br.?.nch of the surface or open-cut mini^ of 
bentonite which is "soa.'sonal" in naturo as dofined by Section 526.3 of tho 
Regulations, I t is not claimed th.'it the removal of bontonite from the stock 
p i le and the subsequent processing of bontonite are operations of a "soasonal" 
na turo . In fac t , thoso oporations are specif ical ly disclaimed 'bo be 
"soasonal". 

As noted above, tho Wyodak Chemical Compcjiy generally maintains a 
segregation of employees ongagod in milling opera'tions from those engaged 
in excavating operat ions, Sinco tho Si l ica Products Works engages only in 
mill ing oporations, i t m£iy be assumed that i t s employees engage only in mi l l 
ing operat ions . The American Colloid Company, on the other hand, apparently 
maintains no such sogrogation. I t is customary for some employees of t h i s 
company who arc engaged in tho excavation and hauling of clay to the stock 
p i le and the plant also to engage in the removal of clay fro.m the stock pilo 
and the mill ing of c lay . In the case of t h i s employer at l e a s t , i t would 
appear to create an a r t i f i c i a l division i f the mining oporations v/ere de
fined as a branch of an industry sepa.rato from v±iat would be the mil l ing 
branch. Furthermore, if tho tv/o were taken together as one branch, the 
branch obviously could not be described as "ceasing operations". ' 

The segregation of employees and oven the performance of oporations 
by independent contractors aro not in themselves adequate determinants of a 
separate branch of an industr j ' . For cxamplo, the str ipping of ovorburden 
.fi'om the bontonite deposi ts , although frequently performed by contractors , 
seems clear ly to be so closely a l l ied vdth the other excavating operations 
tha t a denomination of th is operation as a separate branch of cai industry 
v/ould be t o t a l l y a r t i f i c i a l . Thus the performance of excavating operations 
by contractors i s in no sense conclusive tha t these operations const i tute a 
separate branch of an industry . On the other hand, the fact tha t one of 'bhe 
largest producers in the industry, the American Colloid Company, finds i t 
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f e a s i b l o -to s h i f t i t s omployees from m i l l i n g t o excavating i s a s t rong 
i n d i c a t i o n t h a t t h e two s o t s of ope ra t ions form one and not tv/o br.anchos 
of tho ind i i s t iy and should bo so c l a s s i f i e d . 

I t fu r thor appears t h a t t h e excavat ing opora t ions a r c , l i k o the 
n i l l i n g , much a f f e c t e d by demand. Thus, ope ra t i ng in -the same t e r r i t o r y 
r.nd a f fec ted by tho same cl imr. t ic and o-ther n a t u r a l f a c t o r s , tho American . 
Col lo id Conpany a t i t s Vfyoning p l an t excavated for four and ono-half nonths 
in 1937 and four months in 1938, vdiilc tlie Wyodak Chenical Conpany excavated 
for e igh t and one-ha l f months in 1937 and sevon mouths in 1936, 2 / This 
v a r i a t i o n can be expla ined only by tho assumpticn t h a t excavat ing i s c l o s e l y 
r e l a t e d to n i l l i n g , shipments , and s a l e s . Again i t appears reasonable t o 
concludo t h a t z i i l l i n g and oxcavriting comprise a s ing lo branch of an indus t ry • 
In t h e l i g h t of tJ-iose f a c t s and o thor role-vant da ta and in t h o absence of 
ary s t r o n g p o s i t i v e evidence -to tho contrary/ I do so f i n d , Ar.d f i n a l l y , 
s inco m i l l i n g , by adiidssion of tho a p p l i c a n t s , i s continuous 'throughout 
t h o y e a r , and i s not of a " seasona l " n a t u r e , t h i s s ing lo branch ccmprising 
both excavat ing ejid m i l l i n g docs not cease produc t ion and i s ne t of a 
"soasonal! n a t u r o . 

DETSRI-,!IKATION 

On t h e b a s i s of t h e VJhole r e c o r d , I do tenrdno; 

(1) that the excavating and hauling cf sv/elling bentonite ., 
is net a separate industry' but is integral v/ith tho 
milling of swelling bontonite; and 

(2) asstir.iing that the oporations of excavating, hauling 
cjid milling swelling bentonite constitute a branch of 
an industry v/ithin -the moaning of Sections 7(b)(3) and 
3(h) of the Fair Labor Standards Act of 1938 and Sec- 'P-
tion 526.2 of Regulations issuod thereunder, the said 
branch of an industiy operates continuously through-

'•,;:: out the year and doos not at any tino cease produc
tion (as tho term "production" is used in Regulati.jns, 

, .. Part 526, and is dofined in Soction 3(j) of the Act), 
and is thereforo not on industry of a "seasonal" 
naturo v/ithin.tho mooning of Soction 7(b)(3) of the 

:• Act and Soction 526.3 of the Rogulations, 

E / Payroll rocords of Wyodak (Bortonite Ex. Nos, 3 rand 5 revised) indicato 
th© loss of very few working days throughout the v/holo operating season* 

' C y ^2^^"^) 
. . ' « . • ' . . . . . . . , . 
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Tho appl icat ion i s , therefore , denied. 

Dated Octobor 4, 1939 

Jil!Cl̂ y^Al5UCy^ 
Harrold Stoin 
Presiding Officor 

. *p -l ' ' ' ^ 
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